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New York, an¢e was discharged from that hospital 
on Cctober 9, 1970. The arspital charges for her stay in the 
hospital amounted to $11,095.75, of which $10,434.75 were 
satisfied by “Medicare allowances.” These benefits were 
payments made pursuant to the Health Insurance for the 
Act, P.L. 89-97, 79 Stat. 290, which added Title XVIIz 
the Social Security Act, c. 531, 44 Stat. 620 
along with amendments to Title II of the Social Security 
Act and amendments to the social security tax <rovisions of 
the Internal Revenue Ccde. he Basic 

Mrs. Xavanaush's vehaif and i 
issue here were disbursed pursuant to Sections 101 and 102 
69-97 (particularly Part A of P.L. 09-97, Section 
8.C. $3 406, )) lementary medical 


insurance payments made to o i ) . Kavanaugh 


under Part B of P.L. 89-97, Section 102(a) (42 U.S.C. 
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§§ 1395j-1395w), and social insurance cld-age benefits 


eee 


paid to her under Title II of the Social Security Act, 


old-age survivor and disability insurance (hereinafter 


“a / 


"OASDI") are not in issue here. 


2/7 “rs. savanaugh received 
FASHT na: 4 7? (R 
OASDI payments in 1970 (R. 
Service advises that at lea 
Mrs. Kavanaugh's behalf as 
insurance benefits in that 
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In addition toc these hospital costs, Mrs. xXavanaugh's 
condition was such that nursing care was required, the total 
cost for such nursing services being paid by the taxpayers. 

In 1970 the taxpayers paid $4,531 for hospital.and nursing 

care for Mrs. Kavanaugh. In addition, the taxpayers provided 
Mrs. Kavanaugh with two and one-half rocms in their heme 

during 1970, which she used as her apartment. The taxpayers 
provided a telephone in these rooms for Mrs. Kavanaugh’'s 
benefit, as well as the rooms' furnishings, including a 
television set. The taxpayers alsc provided Mrs. Xavanaugh's 
meals, some clothing, and occasional entertainment. The 

total amount contributed by the taxpayers tcwards Mrs. Xavanaugh's 
support through the furnishing of an apartment, food, clothing, 
and entertainment was approximately $4,000. 

On their 1970 federai income tax returns, the taxpayers 
Claimed a dependency exemption for Mrs. Xavanaugh, and also 
Claimed $3,531 as deductible medical expenses wh 
paid con Mrs. Aavanaugh's behalf in that year. Since the 


total medical expenses claimed by the taxpayers amounted 


to $4,017, they subtracted $674 (representing three percent 


of their reported adjusted gross income), and claimed a 

medical deduction of $3,343 The Commissicner disallowe 
the nm 1 expenses 

taxpayers had ne 


as their depend 
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Internal Revenue Code of 195%. The basis for this 
mination was that the $10,434.75 in 
was held to be suppert furnished by 
57.) 
The Tax Court, in a reviewed cpinion, tnree ju 
concurring and four judges d+ ssenting, rejected the 
Commissioner's distinction, announced in 

1970-2 Cum. Bull. 31, that bene 
Title XVIII of the Social Security Act should be treated as 
received by the recipient for her own support, whereas cnly 

paid by the insured under Part of Title XVIizI 

treated as having teen 

paid by the insure ( - The majorit; 
reasoned that the Commissioner 
received under Part 3 of Title 
Act should not be tacluded in the amount treated as naving 
been paid ty the insure 

basis for distin 

Supplementary Insurance Par 
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the taxpayers for | a 
Court allowed 
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appeal from this determ 
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the $10,434.75 of Part A benefits paid by the Government 


r Mrs. Kavanaugh's benefit in 1970 should be ignore 

r support purposes and that the taxpayers had therefore 
provided more than one half? of Mrs. Kavanaugh's support in 
that year and were entitled to a 
and to q her medical expenses paid 
in that year. 

The concurring opinion agreed with the 

conclusion that Part A and Part 3 benefits were inseparabie, 
ut stated that even if the two programs were in fact dis- 
tinguishable, the Commissioner was 
Part A benefits with OASDI Social Secu 
ernmental scenefits involved in 
held to be support attributable t a 
termining the right to a dependency exemption. 
curring opinion stressed that the Part A benefits were more 
like private health insurance proceeds, whict 
had ruled should not be treated Di provided by the 


except to the extent 


Tannenwald, Raum, Simpson and Quealy, 
‘R. 93-94) the majority for "rid 
on the Rev. Rul. 70-341 conclusicn that Part 
benefits should be treat 
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1. 95-96) that Part A benefits were comparable 


OASDI social insurance benefits received under Ti 
II of the Social Security Act, well as similar 
governmerival benefits, which 4 
rulings have consistently held 
furnished by the beneficiaries. 

From the Tax Court decision, 


rrosecutes this appeal. 
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consistent support principles since the enactment of the 
predecessor of Code Sections 151 and 152 in 1944. The very 
next year, the Commissioner ruled that dependents' allotments 
paid by the Government to children of servicemen did not 
constitute support furnished by the parents. Thereafter, 
Regulations and numerous Rulings, together with many cases, 
have consistently held that other Government payments--sucn 
as GI Bill and welfare payments-constitute support furnished 
by the recipients rather than by their parents or other persons. 
Most pertinent here, the Regulations and Rulings nave 
uniformly concluded that old age, survivors and disability 
social insurance payments ("OASDI" under Social Security Act 


Title IL), made to the elderly, ¢! 1, disabled and others 


constitute support furnished by such recipients for purpceses 
ntras 


of Code Sections 151, 252 and) 213. By con t, ‘the proceeds 
of health insurance policies are disregarded when computing 
support, while health insurance premiums are deemed support 
furnished by the payor (such as 

parents). 


3. The structure and legislative history of the Basic 


Medicare 2 Le XVi 


clearly indicate that Congress 
extension and form of OASDI social 


PO Gs game Act. The 


one side, 
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clearly stated and recognized that Part A Basic 


represents Social Security social insurance in the traditional 


sense, and vigorously and sharply joined issue over its 
ment on that basis throughout hundreds of pages of Congessional 
testimony and debate. Like OASDI, Part A Basic Medicare 
hospitalization benefits are financed by payroll taxes 
throughout a worker's lifetime, with benefits payable to 
OASDI recipients. Indeed, at first P Basic Medicare 
constituted the Administration's 
aged program; the elderly would be expected to obtain 
coverage for non-hospital costs 
insurance. 

As a compromise, however, 
majority bill embodied both 
insurance pattern for Basic 


coverage, together with the 


The Secial Security social 

Part A hospitalization coverage because Social 
payroll taxes then constituted the larges 
source; hospitalization coverage was mo 

be financed on a long-term basis because of 
data ie 3 and non-compulsory 
nave 
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By contrast, Part B physicians coverage embodied the 
minority's medical coverage plan patterned after the federal 
employee medical insurance plans. The Part 3B non-hospitalization 
coverage was voluntary; required the covered elderly to 
contribute significant premiums supplemented oy Government 
subsidies; was actuarily founded on short-term projections 
because of unpredictable physician services usage; and made 


payments through private insurance carriers on 4 reasonable 


fee (rather than cost) basis to preserve ohysician independence. 


The Congressional minority was unsuccessful in extending the 
Part B individual insurance pattern to nospitalization costs, 
however, despite their lengthy, heated and vigorous arguments 
that the Part A Social Security pattern for medical coverage 
would impose highly regressive taxes and would eventually 
bankrupt the Title II OASDI progran. 

4. The majority opinions below gravely erred 
substantially ignoring this basic structure and 
comprising Parts A and 8B, and in overlooking that 


heir substance, consti 


the majority opinions atte 
and "character" 
Medicare Act, reasoning 


insurance program; 


be treated as individual insurance benefit ther than 
Government social insurance payments, for support purposes. 

Initially, such a substance-over-form analysis is totally} 
inappropriate for tax purposes--and 
Supreme Court--when Congress itself 
effects separate forms, such as the 
and the Part B individual insurance 
majority opinions' analysis ignores 
mandate that Part A taxes--likxe OASDI taxes--are 
deductible medical premiums, thus logically requi 

be viewed as social insurance payments 


rather than indi ual insurance proceeds. By contrast, the 


1965 Medicare statute expressly provides a medical expense 


deduction for Part B Supplementary Insurance premiums, 
logically 

insurance pr e majority opinions brush 
over the essential separateness of 


Parts A and B financing devices 
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and then "riding piggyback” on that conclusion in 


Part A benefits are part of the same general program and thus 


must also be treated as individual insurance proceeds rather 
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than social insurance payments. Characterization cf 
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insurance proceeds is a close 
due to factors such as tne major Government control 
subsidization thereof; in such circumstances, é 
a Part A analysis from 


to--and did--yield a wrong legal conclusion. 
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(a) Allowance of Deduction.--There shall be allowed 
as a deduction the rollowing amounts, not compensated 
for by insurance or otherwise-- 


(1) the amount by which the amount of 
the expenses paid during the taxable year 
(reduced by any amount deductible under 
paragraph (2)) for medical care of th 
taxpayer, his spouse, and dependents (as 
defined in section 152) exceeds 3 percent 

f the adjusted gross income, and 


(2) an amount (not in excess 
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during the taxable year for insurance 
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aff'd per curiam, 514 F. 2 ( ( 7, 1975), cert. denied, 
4h U.S. Law Wk. 3264 (N 75 ) n which 
children under Subchapter IV 
Sec. 401 et sec. (42 U.S.C. § 601 et seq.) 
be attributable to the recipient children, 
their parent, in assessing whether such parent provided 
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Donner v. Commissioner, 25 T.C. 1043 (1956) (s 
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the support of the individual [for pur- 
of the Section 151-152 dependency ex- 

1, there must be included any amount 

is con’ ted by such individual for 

Own Sup, -, including amounts that are 
ordinarily excludable from gross income such 
as social security payments. Fer example, 
Revenue Ruling 57-344, C.3. 1957-2 112, holds 
that child insurance benefits under title II 
of the Social Security Act received and used 
for the support of a child are considered the 
child's contribution tc his support in deter- 
mining who furnished more than one half of 
the child's support. Likewise, it is held 
that basic medicare cenefits received by (or 
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the Supplementary Meuicai Insurance benefits provided under 
Social Security Act, Title XVIII, Part B, stressing that they 
were currentiy funded by those persons presently enrolied in 
the prograr, the Government contributing approximately an 
equal amount towards the cost of the program. Secause the 
Commissicner had riled in Rev. Rul. 66-216, supra, that 
Part B premiums were akin to health insurance premiums and 
thus medical expenses deductible under Section 213 of the 
Code, he felt obliged to rule that only the premium cost, 
rather than the total health benefits received by the ben- 
eficiary, should be included for support purposes under 
Sections 151 and 152 in the amount contributed by the perscen 
making the Part 3 payments. This Ruling accorded with the 
ysual treatment of health insurance premiums for purposes 
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On its face, then, Rev. Rul. 70-341 con 

persuasive inherent logic and symmetry 
the treatment of Part A and Part B benefits fo 
purposes, based on basic differences in Congress’ express 
directicns regarding the tax treatment of Fart A and 
Part B financing and benefits. But Rev. Rul. 70- 
does not rest on this basis alone; we turn then to a 

lose examination of its further premise that Part A 
benefits were intended to be, and are, social insurance 


benefits like Title IZ OASDI social insurance. 
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retains substantial incidents of ownership over the policy, 
and receipt cf the insurance proceeds by the beneficiary 
is contingent. mes Miller v. Commissioner, P-H Memo 
TiCey Date ae (1959 (3 ; Sauer Vv. Commissicner P-H Memo 
T.C., par. 53,394 1953) ; Vance v. Commissioner, 36 T.Cc. 
547, 550 (1961). Of course, 12 the policy matures and the 
policyholder irrevocably transfers the proceecs to the 
dependent, such preceeds would then constitute sup pport 
furnished by the policyholder. 


Prior to amendment of Secti 
Secial Security Amendments Act eg A 
insurance premiums were currently d 
pis be 213(), and includible as sup 
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The dissent below is correct in 


purposes Like 5o0cial security 
SDL and similar Government payments 


Two incentestable facts stand out in the instant 
case. First, the $10,434.75 of Fart A Medicare benefits 
Which Mrs. Kavanaugh received were in fact used to 
for a pertion of her support, as that term is used 

and 152. See Treasury Reguiaticns cn 
y, § 1.152-1(a)(2) (1): 
includes food, shelter, clothing, medical 
education and the like.” (Emphasis supplied.) Seccnd, 
the parties agree that if the $10,434.75 of Part A bene 
are treated as having been paid by Mrs. Kavanaugh 
own support, then the taxpayers have not provided 


than one half of her support in 1970. 


In this light, the Government contend 


dissenters in the preceedings below were clearly right in 
limiting the question raised in this case 

one: are Part A Medicare benefits financed unde 

Secial Security Act properly attributable to the 


The dissenters found the prior Revenue Rulings and 


. 


law enumerated above (pp. 17-24) involving similar 


Similar in intent and effect to the social insurance 


~ 


benefits of Title II, which the Commissioner in Rev. 


57-344 and 64-222, supra, miled should be attributed 


the recipients, for purposes of determining "support." 


The structure and legislative 

history of Medicare make clear 

Sane ego eenge meena ee 

that Basic Medicare oenefits 

represent Government sccial in- 

surance vcayments 

The Part A Basic Medicare he: v2 are totally 

the product of a statutory or ( i) by Congress. 
It is therefore necessary to lyze closely the statute 
itself, together with its legislative history, to determine 
the intent and effect of Congress in enacting this statutory 
scheme. Cf. Lutter v. Commissioner, suvra; United States 
v. Mississipoi Chemical Corp., 405 U.S. 298 (197 
submit that analysis of the legislative history 
statutes themselves will demonstrate that in Part 
Basic Medicare, Congress intended to, and did in fact 


create, a program patterned after and mcre similar to 


ce Mt -7 es a Sere OMe mp 
the Titl scial insurance system, rather 


Although various 


introduced and debated in earli 


est dane 

Contrary to the impression given by the Tax Court’ 
concurring opinion (R. 76-77), this original bill 
encompassed the hospital costs generally 

Part A, not the physician and other similar ccsts 
later covered by Part B. 

The criginal bill was supported by the Administration 
and was closely modeled upon the Social Security Act Title 
II CASDI payroll tax and benefits insurance. The statute 
was generally described as providing "social insurance’ <= 
that is, workers would pay for the old-age hospitalization 
costs during their working years, together with contributions 
from employers, and no parr? would be required of the 
beneficiaries after seeming For example, Anthony J. 
Celebreeze, the then Secretary of Health, Education and 


Welfare testified concerning the Basic Medicare 


ization plan that (House Executive Hearings, Supra, DP. 


} 
3=4): 


It seems to us that this orinciple-- 
the preference for the prevention of pov- 
erty--applies as well to providing pro- 
tection against the high and vnpredictable 
costs of hospital and related care as it 
does to the provision of regular cash 
benefits under social security. 


a es nae, ly ae pe < te f 
Tl7 See nouse mxecutive Hearings befor Committee con 


Ways and Means on Medical Care for the \ 

lst Sess., ppd. 2-9 (Statement cf H.E.W. Secretary Celebdreeze, 
et al.); accord, Senate Hearings before the Committee on 
fTnance on Social Security, 89th Cong., 1st ( 
(Statement of then Secretary 


ts ae 


+4 Hh 
ln’ t 
OL46 cone 


PJ 
— 
le would 
oo 
w 


heir working 


The proposed program woul 
ty approach. Peo 


a 
5 
P 


Af Oos- 


Se 


The proposal is a necessary extension 
of the monthly cash benefits of social 
security; adding this protecticn to cash 
benefits is the only practical way that 
economic security can be furnished in 
age. Monthly cash benefits alone cannc 
do the whole job. 


Such benefits can be effective in 
helping the elderly to meet the regular, 
recurring expenses of food, clothing, and 
shelter, but monthly cash benefits cannot 
practically be made high enough to meet the 
unbudgetable cost of expensive iliness. 

For this purpose it is necessary to have an 
insurance program aimed directly at the cost 
of illness. 


Bes 


vate insuranc 


or physician and cther 


provide such coverage. 
The House minority, 
Ways and Means Committee, was bit 


the Social Security payroll tax and benefits 


be unduly difficult to modify to meet l needs, 
and bestow a windfall on the affluent i, the 
minority voreferred a substitute bill, which consisted of 
@ voluntary old-age medical insurance plan modeled after 
the high option federal emplcyee plans, with over-65 in- 
dividuals paying part of the premiums and the Government 
paying the rest out of Gnnere- revenues. Private carriers 
would administer this plat 

As a compromise between the Administration and the 
Byrnes' plans, Chairman Wilbur Mills devised the present 


program. Hospitalization expenses, which were estimated 


account for the greatest financial burden for the aged, 


would be financed by Social Security payments throughout 


Wea 
the workers' lifetines. Physicians' costs would be 


covered by the Part B supplementary plan, which 


voluntary, financed in part by premiums collect 


aged and in part by generel revenues, and administered in 


i8/ 
large part by orivate carriers. 


157 see 111 Cong. Rec. 
D. Byrnes): id., po. 7hoo (eee 
12, p. 15805 (remarks of Sen. 
73 (remarks of Sen. Curtis). 
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of the Sccial Security 
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The majority's position was that it was more feasible 

to finance the huge hospital costs on a social insurance 

basis by payroll taxes on younger workers, rather than 

cut of premiums eae Pt elderly persons cr out of genera 

taxes and revenues: that many 

Government-sponsored hospital 

was not compulscry (id., Part 

Rep. Ullman)); that Social Security fin major 

hespital costs Ld. ance 1 LS threughcout 

workers' lifetimes rather than 

support for a Gcvernmental 

best maintain the peoples' 

and that social insurance financing of 

make it possible 


in their working 
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- Rostenkows 


Ce 


call remarks 
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(Statement 


that hospital costs 
and thus would more Ly 4 themselves 
social insurance projecticns, while 
more difficult to estimate and s 
currently financed insurance 
Throughout the ensuing debates in both 
the Senate, proponents and opponents aliks agreed on 
point: that I ABs Me di< represented social 
ce and an nm of ity CASDI benefits, 
while Part B embodied the mincrity's ccencept of a voluntary 
health insurance pro m 2] o private individual medical 


insurance. The social insurance featur fc oF was 2at 


Zo7 ide, rart © 7238 (remarks of Rep. Ul] There 


was aiso a strong pelief in Congress that nancing pays cians 
ees through a voluntary, non-tax payment program would best 
insure ci eg Government intrusion into the physician-patient 


relationship. E id., p. 7214 (remarks of Chmn. Mizis); 
/ aacmncegsy . a 4 


? Rep. Secrest). 


Part 6, DP. 
7027-7228 (remark 
Zarsten) : id., P 
ad.., 4 15801 (re 
DD. 15601-15602. (remarks of 
Anderson); 
‘4, Bs 130 ‘remarks 
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Rep. Yates). 
Robert I. Myers, the then Chief Actuary 
urity ier eked on and orebably the mc 

acre on the Medicare legislation, describe 
insurance cheracter o as oppos 
insurance character fe) as follows 
{ Lae °Q 
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the core of the debate between the majori 


* 


The minority argued that Social Sec 


237 (continued) 


ee 


The HI [Hospital Insurance 
(Part A)] program clearly meets 
the usual definitions of social 
insurance, HI can be character- 
ized as a program that is admin- 
4stered by a government agency, 
that is financed by compulscry 
contributions (taxes) from the 
protected persons and their em- 
ployers (except as to certain 
older persons at the start of 
the program, whose benefits are 
financed from general revenues), 

a that provides benefits as 4 
sci of right, without any means 
or needs test, on the basis of 
satisfying specified eligibility 
conditions as to age and length 
of coverage 

On the other hand, SM= 
{Supplementary Medical Insurance 
(Part B)] does not meet the usual 
definitions of social insurance, 
although it may be so categcrized 
by some individuals. PYrerhaps 4 
better way of designating the SMI 
proerem is to call it a voluntary 

individual insurance progran with 
government sudsiay tnat is under- 
written and administered oy the 
the government using private carriers t 
assist with the administration. plage is 
& program under which each eligible 
dividual elects, during spec ited enro 
ment periods, whether he wishes 
ticipate and pay a premium in parti 
nancial support of the program. 
elects, then the federal government 
matching amcunt equal to the enrolle 
premium. SMI has some of the chara: 

stics of social ansurance, such as 
broad pocling of the risk, administretiscn 
by a government agency, and establish 
by legislative action, out it 
compulsory participation 

he prime characteri 
insure ance. (Emphasis ad 
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regressive; that a Social 
rigid because young persons who will have paid Social Securit; 
taxes would be unwilling to allow benefit reduction 

social insurance model would be unfairly expensive since th 
rich as well as the poor would be entitled to full hospitali- 


zation benefits; that the hospital care tax woul 


put a ceiling on the amount of OCASDI taxes and benefit 


which could be appropriated and provided in the 
would imperil the fiscal integrity of Socia 


Social Security financing was unduly burdensome to 
an / 
businessmen; and that covering hospital care under 
aq / 


o 1 ead = 
Security would give those then 65 a windfall. 


os 


contrast, 1 its voluntary, 


(remarks of Rep. 
wards); id., Part 
. THOS (remarks of 
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Id., Part 6, p. 7223 (remarks of 
4); 

1); 
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Rep. 


6/ id., Part 6, 2. 
rt 12, p. 15871 (remarks 
emarks of Sen. Allott); id., 
Rep. Barrett). 


10.5 Fare Oy DP» 
rema 


co 
~ < np 
~ 


financed system would preserve “the insurance 


(Id., Part 6, p. 7233 (remarks 


The majority bill as 
provided two separate but 
to meet the medical needs 
Title XVIII, Part A, recipients 
and Railroad Retirement Act be 
to payment (after certain deduc 
nhoscital services, post-hospital e services, 
post-hospital home health se 
hospital diagnostic services 
Secs: 2611, 1512, 15 
Payments would be made 
Fund subsidized by payr 
ployees. Security Act, Sec. 
§ 23951) . Section 221 of the 
taxes were » Internal Revenue 
to finance Fund. 
The 1965 


to the Social 


a | 
medical 
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"Dederal Supplementary Medical 
which the benefits were to be paid. 
1395p) establishes time periods 
surance program. Section 1839 (ue U.S. 
forth the premium amounts. Section 1831 
provides the physicians and other benefits 
program. Section 1833 (42 U.S.C. 9 l} provides the 
Part B deductibles, and the percentage of reascnabdle c! 
covered by the Part 8 plan. 
A new Part C of Title 
also added by the bill for the purpose 
technical definitions of terms used in 


2. The majority opinions below 


Te aLL} erred in attempting 
to aivtne the nature or 


character of 
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majority analyzed Parts A and B as if they were eontracts 
or programs established by private parties, attempting 
to divine their real “nature” . 68) or “character” 
(R. 80), rather than analyzing the Congressional intent 
and effect embodied in such legislation. 

Even when dealing with private parties, the Commissioner 
ig entitled, if he wishes, to take their contracts and 
writings at face value, and tax them accordingly 
need not = 
wnere we 
the National Legislature itself, the Commissicner is 
virtually bound to give effect to the form in whict 
programs are cast, and must not attempt to probe some 

"obscure(d]" inner “character” 
or substance. The form 
with the virtually unanimous statements of th 
supporters and opponents, fully manifests that it is 
social insurance plan like Title II OASDI. Under establi hed, 


unrefuted tax principles, payments under social insurance 


programs constitute support furnished by the recipient for 


purposes of Code Sections 152 and 153. See pages 17-24, 


cy 
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at 


rri =o 


a ed 
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supra. That Congress may have structure yelal insurance 
program so that it may, to some judges, resemble private 


medical insurance is simply irrelevant for tax purposes. 


(1972). There, a complex 


and regulated a system cf ' ks for Cocperatives,”" and 


quired borrowers from such Banks, in addition to paying 


terest on loans, also to vay further 


Ne ame im Nac 


to such interest for none-dividend, 1 
ock in the Bank. Taxpayer-borrst 

stock was largely worthless and in fact 

additional interest charge, and attem 

stock payments under Code Section 163 

The Supreme Court unanimously rejected t 

Congress' statutory designation of the payments 4s stock 

purchases, and ] sponding complex statutory pian 

for capitalizing the Bank, must be given effect. 

Court emphasized that in considering a federal statute 

would not engage 

which we submit was conducted by the Tax Court majority 


below (405 U.S., pp. 311-312): 


The taxpayers and the Government 
each allege that the other is looking 
at form rather than substance. At 
some point, however, the form in which 
@ transaction is cast must have con- 
Siderable impact. Guterman, Substance 
v. Form in the Taxation of Personal 
and Business Transactions, N.Y.U. 20th 
inst. on Fed, Tax. 951 (1962). Congress 
chose to make the taxpayers buy stock; 
Congress determined that the stock was 
worth $100 a share; and this stock Was 
endowed with a long-term value. While 
Congress might have been able to achieve 
the same ends through additional interest 
payments, it chose the form of stock pur- 
chases. This form assures long-term 
commitment and has bearing on the tax 
consequences of the purchases, 


The majority Opinions belcw also fell into fundamental 


error in stressing so heavily the Similarities between 


Parts A and 8 of Title XVIII, and virtuall; ignoring the 


real issue whether Congress intended Part A Payments to 
constitute a form of social insurance payments like tig & » 

il CASDI insurance benefits and other Governmental ; 

For unlike OCASDI social insurance and similar benefits, which 
under settled authorities Clearly constitute Governmental 
benefits deemed to Suppcrt furnished by the 
recipients, the classification of Part 

for Sections 151 and 152 purposes is n 

this reason, the Commissioner rightly examined the 

istory of Part 3 together with the Statutory languag 
Structure, and in Rev. Rul. 70-341, 


and determined that Part 7 payments thereunder shou 


treated as medical insurance proceeds. This conclusion is 
in line with numerous expressions of Congressional intent 
that Part 3 was modeled after the — joint 
federal-insured medical insurance program, and that Part 3 
was designed to operate like private insurance policies and 
build upon the compulsory Part A basic hospital care 
coverage, just as vrivate insurance and aes on plans build 
upon the basic OASDI sccial insurance benef ts. 
Yet, obviously Part 3B, though like private medical 
has many features of a Government welfare 


program. As the concurring 
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the Government subsidy of Part 
would 


few xnowledgeable persons : elect not to 


in fact, premiums are automatically withheld 


2 The Syrnes’ bill, a vortion cf 

Ss Part B, was modeled after the 
medical insurance program. 

(remarks of Rep. oo 
Sullivan); $4... p. 740 

The concurring opinion below intimates (R. 79), tha 

bveth Farts A and B of Medicare were patterned after the 
federal employee health insure ence program. The concurring 
cpinion notes the statement of Rev. Mills ~++ Cong. Rec., 
Part 6, od. 7213) that the fi nancing of oa federal-employee-~ 
modeled bill of Rep. Byrnes and H.R. 6675 were substantially 
similar. We submit, however, that a fair reading of the 
eng ig and purposes of Rep. Byrnes' dill, in comparison 


th the H.R. 6675, will show mrked differences in philosophy; 


edie seat on, voluntariness, financing, and even co erage. 
Rep. Langen characterized Parts A and 38 as constituting 
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Internal Revenue Code Oe). 2 


time added an additional $600 ) partici 
circumstances for children 

students at an educational 

151(e) of the Code. More to the 

Congress added a provision whicr 

in determining whether the taxpayer prov 

cne=-half of such child's support, 
151(e)(1) 2, “amounts received as 
for study at an educational 


taken into account in determinir 


ved more than half of 


the Congress was willing to ignore ons 


situation deserved to 
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this additional support 1 dependent. 
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the provisions of the Servicemen's Readjustment Act of 1944, 
ec. 268, 58 Stat. 284 (the GI Bill). See H. 

83d Cong., 2d Sess., p. A43 (3 U.S.C. Cong. & Adm. News 
(1954), 4017, 4180); S. Rep. No. 1622, 83d Cong., 2d “ess., 

p. 195 (3 U.S.C. Cong. & Adm. News (1954), po. 4621, 4830.) 
Here, we have one clear instance where the Congress determined 
that a federal governmental payment to a recipien 

included in the support computation. Indeed, the parall 
vetween the Part A Medicare benefits, which are ?inanced 
social security taxes paid during the taxpayer's working life, 
and the GI Bill benefits, which are conferred upon those who 
have served in the United States military forces for a period 
of time, is evident, and the Government submits, controlling. 


The consistent treatment which the Commissioner 


has accorded federal payments, coupled with the 


reenactment of the underlying statute by Congress in 

1954 without substantial change and in circumstances in- 
dicating approval of the Commissioner's interpretatio 

gives great weight to the administrative interpvretaticn 
promulgated by the Commissioner in Rev. Rul. 7TO=-341, 

supra. See Corn Products Co. v. Commissioner, 350 Use, 

46, 52-53 (1955). Since, as shown above, Part A Basic 
Medicare was intended, and is, a form of social insurance 
benefits, and social insurance benefits are clearly support 
furnished by the recipient, the Commissioner's interpre- 


tation of the “support” requirement in Sections 


« He « 


of the Code should not be overturned by this Court, insofar 


as Rev. Rul. 70-341's consideration of the Part A Medic 
benefits here involved is concerned. See Commissioner 
v. Scuth Texas Co., 


States v. Cartwr 


denied, 407 U.S. 
899 (1972). 
For the reascns stated, 
should be reversed. 
Respectfully submitted, 
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FOR PERSONAL EXEMPTIONS 
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\ 


a Allowance of Deductions.--In the case of an 
individual, the exemptions provided by this section shall 
be allowed as deductions in computing taxable income. 


* * * 


(1) [as amended by “ax Ref-rmn 
Act cf 1969, P.L. 91-17 
An exemption of $625 fo 


in section 152)-- 


ia 
° 

of orn 
ay ) ( as / 
y 
£ 


(A) whose gross income for the calendar 
year in which the taxable year of the taxpayer 
begins is less than $625 or 


oe who is a child of the taxpayer and 
who (i) has not attained the age cf 19 at the 
close of the calendar year in which the 
taxable year of the taxpayer begins, or 

(41) is a student. 


+ e 


SEC. 152. DEPENDENT DEFINED. 


f 


(a) [as amended by Sec. [1](d), Act of August 31, 
1967, P.L. 90-78, 81 Stat. 191} General Definition.-- 
For purposes of this subtitle, the term devendent 
means any of the following individuals over half of 
whose support, for the calendar year in which the 
taxable year of the taxpayer begins, was received from 
the taxpayer (or is treated under subsection (c) or (e) 
as received from the taxpayer): 


% + 


(4) The father or mother o} 
or an ancestor of either, 


* * 


(8) A son-in-law, daugnter- 
in-law, mother-in-law, brother-in-law, 
in-law of the taxpayer, 


* * 


? 2 ss at oe. ae TABATA T =n Spyourzcena 
213. MEDICAL, DENTAL, ETC., EXPENSES. 


(a) [as amended by Sec. 106(a), Social Security 
amendments of 1965, P.L. 89-97, 79 Stat. 286] Allowance 
of Deduction.--There shall be allowed 4s @ deduction the 
following amounts, not compensated for by insurance or 
otherwise-- 


(1) the amount by which the amount of the 
expenses paid during the taxable year (reduced 
by any amount deductible under paragraph (2)) 
for medical care of the taxpayer, his spouse, 
and dependents (as defined in section 152) 
exceeds 3 percent of the adjusted gross income, 
and 

(2) an amount (not in excess of $150) equal 
to one-half? of the expenses paid during the taxaole 
year for insurance which constitutes medical care 
for the taxpayer, his spouse, and dependents. 


* 


(e) [as amended by S$ : Securit; 
Amendments of 1965. P.L. 89-97, 79 ; 2 Definitions.-- 
For purposes of this section-- 


t 


The term "medical 
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Treasury Regulations on Income Tax 
§ 1.152-1 General definition 
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(2)(1) For purposes of determining whether 
or not an individual received, for a given 
calendar year, over half of his support from 
the taxpayer, there shall be taken into account 
the amount of support received from the taxpayer 
as compared to the entire amount of support 
which the individual received from all sources, 
including support which the individual himself 
supplied. The term “support” includes food, 
shelter, clothing, medical and dental care, ed-~ 
ucation, and the like. Generally, the amount cf 
an item of support will be the amount of expense 
incurred by the one furnishing such item. If the 
item of support furnished an individual is in the 
form of property or lodging, it will be necessary 
to measure the amount of such item of support in 
terms of its fair market value. 


(ii) In computing the amount which is 
contributed for the support of an individual, 
there must be included any amount which is 
contributed by such individual for his own 
support, including income which is ordinarily 
excludable from gross inccme, such as benefits 
received under the Social Security Act (42 
U.S.C. ch. 7). For example, a father receives 
$800 social security benefits, $400 interest, 
and $1,000 from his son during 1955, all of 
which sums represent nis sole support during 
that year. The fact that the social security 
benefits of $800 are nct includible in the 
father's gross income does not prevent such 

mount from entering into the computation of 
the total amount contributed for the father's 
support. Consequently, since the son's contri- 
bution of $1,000 was less than one-half of the 
father's support ($2,200) he may not claim his 
father as a dependent. 


* + 


Special Ruling, March 14, 1945, 1945 C.C.H. Stand. Fed. 
Rep., par. 6166: 


[Following is the text of a letter dated 
March 14, 1945, and signed by Joseph D. Nunan, 
Jc, Commissioner: ] 


Reference is made to your letter of February 
13, 1945, in which you request to be advised, 
inasmuch as the family allowance paid by the 
Government to the wife and dependents of a 
serviceman does not represent taxable income, 
whether such allowance must be taken into con- 
sideration in determining whether the wife is 
entitled to a surtax exemption or exemptions 
for a child or children. If the answer is yes, 
you inquire as to the amount of her own funds 
which the wife will be required to contribute 
toward the support of a child before she 
furnishes more than one-half of the support. 


It is provided under the terms of the 
Servicemen's Dependents Allowance Act of 1942, 
as amended, 56 Stat. 331, 37 U.S.C.A. section 201 
et seq., that a monthly fanily allowance shall 
be granted and paid by the United States to 
certain dependents of an enlisted-man. The 
amount of such monthly family allowance in the 
case of a wife but no child shall be $50.00; 

a wife and one child $3000, with an additional 
$20.00 for each additional child. It is further 
provided that for any tonth for which such 
monthly family allowance is paid the monthly 

pay of such enlisted man shall be reduced by, 

or charged with, the amount of $22.00. The 
balance consists of the Government's contribut:.on 
to such allowance. The Bureau has taken the 
position that the Government's contribution 

to the monthly family allowance is not taxable 
income, but that the amount charged to the pay 
of an enlisted man is includible in his gross 
income to the same extent as if paid directly 

to hie, (2.7. 3574, C. B. 1942-2, cage 32). 


A dependent within the meaning of section 
25(b) of the Internal Revenue Code, as amended 
by the Individual Income Tax Act of 1944, is a 
person having a gross income of less than 
$500.00 for the calendar year in which the° 
taxable year of the taxpayer begins, who receives 
from the taxpayer during such calendar year more 
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than one-half of his support, 

the taxpayer within specified de rees. of “relation- 
ship. A child of the taxpayer is within the 

a degree of relationship. 


The nature of the income, whether taxable 
oer nontaxable, has no bearing in determining 
who furnishes the major portion of the support. 
Section 29.25-3 of Regulations 111 provides in 
part "Whether or not over halt of a person s 
support, for the calendar year in which the 
taxable year of the taxpayer begins, was received 
from the taxpayer, shall be determined by reference 
to the amount of expense incurred by the taxpayer 
for such support. f 
In the case of a child who is not liable for 
the filing of a return, the mother is entitled 
to a surtax exemption of $500.00 for such dependent 
child if she contributes ae her own funds for 
his support more than half such support after 
taking into consideration nin amount of the 
allowance provided by the Government, that is, 
the $30.00 a month with respect to the first chila 
and the $20,00 a month with respect to an addi- 
tional child. 


